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REPORT AND RECOMMENDED DECISION?

The plaintiff in this Socid Security Disability (“SSD”) and Supplemental Security Income (“SSI™)
appedl raises two isues, contending thet al of the jobs found by the adminigirative law judge to be within
her resdud functiond capacity are in fact beyond that capacity and that her borderline intelligence should
have been found to be a severe impairment. | recommend that the court vacate the commissioner’s
decison.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 88 404.1520,

416.920; Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the

! This action is properly brought under 42 U.S.C. §8 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which she seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Oral argument was held before me on November 29, 2005, pursuant to Loca Rule 16.3(2)(2)(C) requiring the parties
to set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



administrative judge found, in rlevant part, that the plaintiff had impairments’ that were considered severe
but which did not meet or medically equa the criteria of any of the impairments listed in Appendix 1 to
Subpart P, 20 C.F.R. Part 404 (the“ Listings’), Findings 3-4, Record at 24; that her dlegaionsconcerning
her limitations were not totaly credible, Finding 5, id.; that she had the resdud functiona capacity to
perform only smple repetitive tasks, to lift and carry up to ten pounds frequently and ten pounds
occasondly, gt aout sx hours in an eght-hour workday, and stand or walk for about two hoursin an
eight-hour work day, with the option to Sit or stand at will, while avoiding concentrated exposure to dust,
fumes, strong odors and temperature extremes, Finding 7, id.; that she was unable to perform her past
relevant work, Finding 8, id.; that given her age (younger individud), education (limited), trandferable skills
and resdud functiona capacity to perform asignificant range of sedentary work, use of section 201.26 of
Appendix 2 to Subpart P, 20 C.F.R. Part 404 (the“ Grid”) asaframework for decision-making yielded the
concluson that there were a sgnificant number of jobs in the national economy that the plaintiff could
perform, including surveillance system monitor, counter attendant, pressfeeder, fast food restaurant worker,
and food checker, Findings 8-13, id. at 24-25; and that the plaintiff therefore was not under adisability as
that termisdefined inthe Socid Security Act a any time through the date of the decison, Finding 14, id. at
25. The Appeals Council declined to review thedecision, id. a 7-9, making it thefinal determination of the
commissioner, 20 C.F.R. 88 404.981, 416.1481; Smsv. Apfel, 530 U.S. 103, 107 (2000).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of

Health & Human Servs., 76 F.3 15, 16 (1st Cir. 1996). In other words, the determination must be

2 Specifically, the impairments were status post pacemaker installation with subsequent repair, asthma, depression,
(continued on next page)



supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusons drawn. Richardson v. Perales, 402 U.S. 380, 401 (1971); Rodriguez v. Secretary of
Health & Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The adminigtrative law judge reached Step 5 of the sequential process, at which stagetheburden of
proof shifts to the commissioner to show that a clamant can perform work other than her past relevant
work. 20 C.F.R. §§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. Therecord must contain positive evidencein support of the commissioner’s
findings regarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary
of Health & Human Servs., 807 F.2d 292, 294 (1t Cir. 1986).

Discussion

The plantiff chalenges dl of the jobs listed by the adminigtrative law judge as jobs within her
resdud functiona capacity. Itemized Statement of Errors, etc. (“Itemized Statement”) (Docket No. 5) at
2-6. In response, the commissioner concedes that al but the job of survelllance syslem monitor are
ingppropriate. Defendant’ s Responseto Paintiff’s Statement of Alleged Errors (“Responsg’) (Docket No.
10) at 43 The plaintiff contends that the limitation to smple, repetitive tasks (Finding 7) rules out the
survelllance system monitor job because the reasoning development level of 3 assigned to that job by the
Dictionary of Occupationd Titles is “far beyond the limitation to Smple, repetitive tasks”  Itemized

Statement at 3-4. The definition of Level 3 reasoning development provides:

anxiety, myofascial pain syndromein the groin areaand pain of uncertain etiology in the sacroiliac area. Record at 19.
% In adeparture from standard practice, the commissioner requested, and | granted, leave to file amemorandum of law in
response to the plaintiff’s statement of alleged errorsin order to address the interaction between the specific vocational
preparatory time (“ SVP”) and the general education development (“GED”) reasoning level requirementsthat are assigned
to specific occupations and, in particular, that of surveillance monitor. Docket Nos. 7 & 9. Such requests are not
encouraged and should be made only in extraordinary circumstances wherethe oral argument protocol for social security
(continued on next page)



Apply commonsense [Sic] understanding to carry out ingtructions furnished in

written, ord or diagrammatic form. Ded with problems involving severad

concrete variablesin or from standardized Situations.
Dictionary of Occupational Titles (“‘DOT”) (U.S. Dep't of Labor 4th ed. 2000), Appendix C, Section
[1.

This court has twice dedlt with thisvery issue. InHall-Grover v. Barnhart, 2004 WL 1529283
(D. Me. Apr. 30, 2004), aff' d 5/24/04, Hall-Grover v. Barnhart, Docket No. 03-239-P-C (Docket
No. 10), | concluded that the job of “security monitor,” to which the DOT assigned aGED reasoning level
of 3, wasincons stent with alimitation to Smplerepetitivework. Id. at *3- *4. InTrebilcock v. Barnhart,
2004 WL 2378856 (D. Me. Oct. 25, 2004), aff'd 11/15/04, Trebilcock v. Barnhart, Docket No. 04-
18-P-S (Docket No. 11), thejobin question again carried aGED reasoning level of 3, and the plaintiff hed
been found to be capable of performing a job “entailing no more than smple indructions, occasondly
detailed, not complex,” id. a *3 (internd quotation marks omitted). | reached the same conclusion. 1d.
The commissoner has apparently chosen the present case as aplatform to attempt to convince me

and the court that my two previous decisions were erroneous on this point. She contends that acdlamant
limited to the performance of Smple, routine tasks is * essentidly limited . . . to unskilled work,” and that
unskilled work includes jobs given an SVP rating of 2 or less by the DOT. Responseat 6. | agree that
Socid Security Ruling 00-4p, cited by the commissioner, id., supportsthe latter portion of thisargument.
Socid Security Ruling 00-4p,(“SSR 004-p’) reprinted in West's Social Security Reporting Service
Rulings (Supp. 2004) at 245. It does not support the first dement of the argument, however. All of the

commissioner’s presentation, Response at 6-11, is based on the assumption that a limitation to Smple,

appeal s can be shown to be inadequate.



repetitive tasks equates to a limitation to unskilled work. It does not. The commissoner’s regulatory
scheme addressesthe kill levelsof variousjobs separately from aclamant’ smental ability to perform only
certain typesof tasks. The need to determine whether aclaimant hastransferable skillsbearsthisdidinction
out; this determination has nothing to do with the mental demands of the tasks performed or to be
performed by that individud.

The commissioner dismissesHackett v. Barnhart, 395 F.3d 1168 (10th Cir. 2005), in which thet
court agreeswith me, in acaseinvolving the surveillance system operator job at issue here, id. at 1176, asa
decisonwhich* overlooks Socid Security policy regarding theimpact of vocationa evidence, such asinthe
DQOT, when evidenceisincong stent with SSA’ sown regulatory policiesor definitions, such asthedefinition
of and requirementsfor unskilledwork.” Responseat 7 n.5. With duerespect, the commissioner hasfalled
to demondtrate that any such conflict exigts. | am not willing to conclude that the commissioner’ srange of
regulaions, chartsand Rulings dedling with transferable skills are superfluousfor any clamant who hasany
mentd limitations, whichisthelogica condusion of the commissoner’ sargument here. Thecommissone’s
argument aso conflates SV P and GED reasoning levels, acourt must assumethat the Department of Labor
ratesthetwo separately for areason. Thedistinction isclear in the definitions of each provided by the DOT.
Another possibleinterpretation of the commissioner’ sargument isthat the DOT’ s SVP raings“trump” its
GED retings, a propostion unlikdly to find favor with the Department of Labor and unlikely to persuade a
court in the absence of any indication in the DOT itsdlf that such a hierarchy of ratings was intended.
Further, the commissoner reads far too much into 20 C.F.R. 88 404.1568(a) and 416.968(a) when she
contends, Response at 6, that their reference to unskilled work aswork which, in part, “needslittle or no
judgment to do Smpleduties’ establishes Socia Security “policy” on how to interpret the DOT. When the

commissoner wants to establish policy on the interpretation of the DOT, sheissues aRuling. Thus, “[i]n



making dissbility determinations,” the commissoner has sad, ‘we rely primarily on the DOT . . . for
information about the requirements of work in the national economy.” SSR 00-4p, at 244.

Contrary to the commissioner’ sargument, Response at 10-11, neither Donahuev. Barnhart, 279
F.3d 441 (7th Cir. 2002), Warf v. Shalala, 844 F. Supp. 285 (W.D. Va. 1994), nor Lawson v. Apfel,
46 F.Supp.2d 941 (W.D. Mo. 1998), requires a different outcome from that reached previoudy by this
court. Thecourt’sconcernin Donahue wasthat the DOT makesliteracy abasic requirement of every job
in the national economy. 279 F.3d at 445. It held that the commissioner could rely on the testimony of a
vocational expert when it conflicted with the DOT with respect to aclaimant’sliteracy. 1d. at 445-46. In
that case, it was obviousthét theilliterate claimant had worked in the past and that illiterateindividuas could
perform satisfactorily inthejobsat issue. Here, itisnot obviousthat the conflict between theadminigtrative
law judge slimitation to Smple repetitive tasks and the DOT’ sassigned GED reasoning level for thejob at
issue may safely beignored because persons so limited are doing that job every day. At thevery leedt, the
adminigrative law judge was required to question the vocational expert about this discrepancy. See SSR
00-4p. Hisfailure to do so congtitutes another ground for remand.

Both Warf and Lawson deal with exactly the same issue asthat presented in Donahue. 844 F.
Supp. at 289; 46 F.Suppp.2d at 947. Giventhat SSR 00-4p requiresan administrative law judgeto ask a
vocationa expert to explain any variances between hisor her testimony and the DOT, | am not persuaded
by the court’ s unsupported conclusion in Warf that “the * definitiona requirements for thejobsligedinthe
DOT are merely advisory in nature and serve only as areference for the ALJand VE.” 844 F. Supp. at
289. Socia Security policy makes the DOT much more than that.

Findly, the plaintiff contends, in aremarkably brief presentation, thet the administrative law judge

aso committed reversible error when he falled to find at Step 2 of the sequential evauation procedure that



she asuffered from borderline intelligence as a severe impairment.  Itemized Statement a 7. Assuming
arguendo that this issue has been properly raised, but see Grahamv. United Sates, 753 F. Supp. 994,
1000 (D. Me. 1990), aplaintiff bearsthe burden of proof a Step 2, but it isade minimisburden, designed
to do no more than screen out groundless claims. McDonald v. Secretary of Health & Human Servs,,
795 F.2d 1118, 1123 (1st Cir. 1986). When a claimant produces evidence of an imparment, the
commissoner may make a determination of non-severity a Step 2 only when the medica evidence
“egablishesonly adight abnormdity or combination of dight abnormalitieswhich would have no morethan
aminimd effect on anindividud’ sability towork evenif theindividua’ sage, education, or work experience
were specifically consdered.” 1d. a 1124 (quoting Socia Security Ruling 85-28). The commissioner’s
written submission does not address thisissue.
The solereferenceto the record made by the plaintiff with respect to thisissue, Itemized Statement
a 7, 1sto apagefrom the report of Willard E. Millis, Jr., Ph.D., apsychologist who eva uated the plaintiff at
the request of the state disability determination service, Record at 222-24. Inthemiddleof thereportisa
recitation of the IQ scores received by the plaintiff after testing and the statement that “[t]his places her in
the borderline range of intelectua functioning and appears to be a vaid representation of her current
functioning datus” Id. at 223. The adminigtrative law judge noted that Dr. Knox, the state-agency
reviewing psychologist, had found that the plaintiff’ sborderlineinteligence was not asevereimpairment. Id.
at 19. The adminigrative law judge cited Exhibit 10F in support of this observation. Id. Exhibit 10F is
actually thereport of Dr. Houston, another state-agency psychologi<t, but that report doesnote Dr. Millis's
findingsand the borderline intelligence and concludesthat the menta retardation isnot asevereimparment.
Id. at 208, 212, 220. Dr. Knox makesthe samefindingsand conclusonsin hisreport, Exhibit 12F. 1d. at

225, 229, 237. The adminidrative law judge was entitled to rely on the reports of the two state-agency



reviewersto theextent thet they differed fromthat of Dr. Willis, dthough thereisnoindicationin Dr. Willis's
report that he found the borderline intelligence to be a severe impairment. Indeed, the adminigrative law
judge included borderline intelligence in his hypothetical question to the vocationd expert, Record at 51,
making an error in failing to characterize the borderline intelligence as a severe imparment harmless,
Conclusion
For the foregoing reasons, | recommend thet the commissioner’ sdecison beVACATED and the

case REMANDED for further proceedings consstent with this opinion.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 30th day of November, 2005.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
Plaintiff
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